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AFGHANISTAN’S NEW LEGISLATURE: MAKING DEMOCRACY WORK

EXECUTIVE SUMMARY AND RECOMMENDATIONS

The new National Assembly has the potential to play a vital
role in stabilising Afghanistan, entrenching pluralism,
institutionalising political competition and giving voice to
the country’s diverse population. By being accountable to
the Afghan people it can demand accountability of the
presidential government. However, the success of this
fledgling institution remains delicately poised, particularly
because of the absence of a formal role for political parties,
essential for mediating internal tensions. The lack of such
organised blocs has seen power-brokers of past eras try to
dominate proceedings. New moderate forces need to move
quickly now to establish formal groups within the houses
to ensure their voices are heard.

The Single Non-Transferable Voting (SNTV) system used
in the 2005 legislative election all but excluded political
parties, which are vital for the development of robust
democracy. President Hamid Karzai has done all he can
to marginalise these parties, leaving him isolated and
dependent on unstable alliances in a fragmented body.
He probably can win votes of confidence by relying
in the main on Pashtun conservatives together with pro-
government moderates and members of the smaller
minority communities. However, the absence of solid
political blocs means he will have to assemble ad hoc
support on every issue. Ethnic politics has been, and
indeed will likely remain, one of the main organising
factors but would be better brought out into the open
within formalised blocs.

The rules of procedure allow these as mechanisms — called
parliamentary groups in the lower house (Wolesi Jirga),
and political groups in the upper house (Meshrano Jirga)
— to facilitate efficient parliamentary operation. However,
many impulses for their creation — regional, linguistic and
tribal — are barred, rendering them all but meaningless.
And even then the formation of such emasculated groups
has been delayed in the lower house. If parties were
required to have charters stipulating internal democratic
functioning, their formation based on any criteria should be
encouraged also as a means to stimulate the development
of true political parties. Given that no one ethnic group
has a majority in either house of the assembly, ongoing
compromise would be demanded.

In its opening months, the bicameral legislature has
functioned slowly but encouragingly steadily, emphasising
procedural decision-making. Tedious discussion and
repetitive voting on the same topics have hopefully
demonstrated to lawmakers the importance of building
more formal blocs to organise proceedings as well as the
importance of following well-defined procedures.

There have been victories for the opposition, with a Karzai
rival elected to head the more important Wolesi Jirga (lower
house), though the government secured confirmation of
major ministers in a key vote. Fears of deadlock through
obstructionism, the sheer amount of work to get through
and inexperience have translated into a tendency towards
a lack of oversight and acceptance of governmental
preferences. But as legislators gain confidence and
experience, such acquiescence cannot be relied on. Building
good relationships between the institutions of state needs
to be a priority now.

That the legislature contains warlords, commanders and
drug traffickers is undisputed, but it is the institution, not
the individual members, that is important. Their presence
must not be used as an excuse to marginalise the body,
which in this sense is not unique among the branches of
the Afghan state. A policy of co-option over the last four
years has entrenched notorious figures in the executive,
from the highest central government posts to district level.
Those who have committed and are still committing
atrocities — in many cases with remarkable continuity —
are not held answerable, highlighting the urgent need to
reform the third branch, the judiciary. Commitments to
disarmament that many candidates made to qualify to stand
for election must also be rigorously monitored.

The National Assembly could force religious and factional
leaders, who have long claimed to speak for the Afghan
people, to prove their real levels of support, which there
is good reason to believe is in some cases far less than they
assert. It is also a place in which the first stirrings of new
national thinking may appear. Under a quota system, around
one quarter of its membership is female, in noticeable
contrast to the executive. As it moves into substantive work,
the National Assembly has real potential to draw the
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regions to the centre in a way that has not happened in
Afghanistan’s history.

But for the legislature — and democratic values — to take
root, domestic recognition and international support are
required. This is not just about finances, resources and
training, but also executive branch and international
community interaction with it. National Assembly leaders
as well as the emerging moderate voices need to be given
appropriate recognition and encouragement. Thus far
President Karzai’s government does not seem to have learnt
the lessons of the past, appearing instead to calculate that
a weak, fragmented legislature would mean more power
for itself rather than a lost opportunity for the country. It is
imperative that the executive and legislative branches not
approach their relationship as a zero sum game.

One of the primary tasks of elected representatives in a
democracy is usually to mediate the allocation of resources.
Afghanistan is in an unusual situation in that donors
control nearly all its resources. Nevertheless, the
international community can expect to find the National
Assembly a demanding interlocutor. Amid growing
disillusionment at the pace of political and economic
reconstruction, this is the forum from which to start
managing expectations and hearing the priorities of the
Afghan people. It must also perform a vital role if the
ambitious regulatory and legislative benchmarks laid down
in the Afghanistan Compact as conditions for ongoing
international commitments are to be met.

It is also vital that Afghanistan have functioning institutions
to implement the decisions of its democratic law-making
body. If the National Assembly is not seen to be achieving
anything, citizens are likely to lose faith in democratisation
as a whole, allowing old powerbrokers to reassert
themselves outside constitutional structures. The need to
ensure implementation of laws highlights again how vital
it is to reform and strengthen the civil service, police and
other institutions of state.

The National Assembly’s creation was just one further
step in the country’s political transition, certainly not
its end. A well-established, accountable and respected
legislature would add to stability by allowing a wide
spectrum of voices to be heard at the centre and to
participate in setting the country’s future course. The
considerable goodwill and energy that is at hand now
needs to be harnessed.

RECOMMENDATIONS

To the National Assembly:

1 The Wolesi Jirga (lower house) should quickly
establish parliamentary groups as provided for in

the rules of procedure to help make operations more
efficient, and both houses should ensure such groups
have a strengthened role in proceedings by:

(@) removing regional, linguistic and ethnic
bars to their creation;

(b)  requiring them to have charters providing
for democratic internal functioning;

()  building links between the groups of the two
houses; and

(d) aiding their further transformation into
political parties by establishing offices
outside parliament for each group.

Strengthen expertise and diversity on the standing
committees by:

(a) re-constituting their membership after
parliamentary groups are formed in the
Wolesi Jirga;

(b)  setting quotas for women members; and

(c)  seeking seats for members on the relevant
Consultative Groups, the joint government,
NGO, donor and UN agency mechanisms
to facilitate and coordinate development
plans.

Focus during this legislative period on establishing
the necessary legal framework for a functioning
state and on meeting development goals, with
priorities to include:

(@) administrative units, court and ministry
structures;

(b)  speeding development and meeting the
benchmarks under the Afghanistan Compact;
and

()  revising the Electoral Law and the Political
Party Law, including by replacing the SNTV
voting system with a party list system and
otherwise strengthening the role of parties.

Use the standing committees for members’
immunities, salaries and privileges to ensure
individual accountability by creating and strictly
enforcing:

(@ a code of conduct for members which
includes commitments to disarmament and
a subcommittee tasked with enforcing this
in consultation with the Disarmament and
Reintegration Commission;

(b)  aregister listing the interests of all members;
and

(c) acode of conduct for lobbyists.
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Help ensure accountability by providing week-long
recesses at major holidays which can be used to
travel back to constituencies to maintain contact
with voters.

To the government of Afghanistan:

6.

10.

Change the role of Minister of State for
Parliamentary Affairs into that of a representative
for parliamentary affairs heading a small staff in
the president’s office, tasked to:

(@) co-ordinate government business with the
National Assembly; and

(b) draft, in cooperation with its leadership,
a formal memorandum of understanding
regarding regular and institutionalised
interaction.

Create liaison points within every ministry for
technical queries related to legislative work.

Ensure that when parliamentary groups are formed,
their leaders are invited to take part in important
state functions and relevant decision-making
forums.

Appoint a legislative coordinator to the Joint
Coordination and Monitoring Board of the
Afghanistan Compact, in consultation with
international members and the National Assembly.

Work with the National Assembly and heads
of Provincial Councils towards the necessary
constitutional amendments for a functioning state
and the next National Assembly and Presidential
elections, including:

(a) creating mechanisms to deal with deadlock
between the executive and legislature;

(b)  re-examining the 30-day deadline pursuant
to which legislation introduced by the
executive automatically becomes law unless
otherwise acted upon;

11.

(c) revising the electoral timetable; and

(d) defining who is responsible for overseeing
members’ credentials once election results
are certified.

Ensure adequate security for members, especially
women, as they travel to and from their electoral
districts and throughout the country.

To the International Community:

12.

13.

Help build up the prestige of the National Assembly
and the capacity of its members by:

(@ ensuring that visiting  officials,
parliamentarians and other senior delegations
always call on the National Assembly
leadership and members of the relevant
committees, including women and minority
representatives;

(b)  meeting regularly with the international
affairs committee and helping its individual
members develop expertise in different
geographical regions; and

(c) distributing study tours equitably among
members, with particular emphasis on visits
to regional legislatures, extending most
invitations for legislative recess periods so
work time is not lost, coordinating invitations
between host countries, and making special
efforts to ensure that women parliamentarians
are given opportunities to participate in
such tours.

Donors should help develop the expertise of
standing committees by:

(@  funding international and national specialist
technical advisors for each committee; and

(b)  engaging and informing relevant committees
actively on development projects.

Kabul/Brussels, 15 May 2006
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I.  INTRODUCTION

Looking at the turbans, pakools (woollen hats), headscarves
and Western neckties in the National Assembly, it is clear
this is a body that reflects Afghanistan. Amidst such
diversity there is a genuine air of expectancy and hope
that the new legislature will play a vital role in stabilising
the country.

Following the Taliban’s fall, Afghanistan had an unbalanced
state with all power as well as international attention
concentrated on the executive. However, a legislature is
an essential component of a healthy polity. It is all the
more vital for a wide variety of voices to be heard at
the centre after years of violent conflict both the result
of — and exacerbated by — ethnic, linguistic, sectarian
and regional divides.

The 2004 Constitution mandates a strong presidential
system but also gives important law-making,
representative and oversight functions to a bicameral
National Assembly (Shura-e Milli), consisting of a 249-
seat Wolesi Jirga (House of the People, lower house)
and a 102-seat Meshrano Jirga (House of Elders, upper
house). The inauguration of the delayed legislature
on 19 December 2005 means all the instruments of the
sovereign state are now in place.

But this is the beginning of the political transition, not its
end. The executive and legislature must now learn to
function, both within themselves and with each other,
if conflict is to be mediated through democratic means
rather than violence. Furthermore, reform of the
judiciary and the police, as well as the civil service and
administrative units is urgently needed if an increasingly
impatient population is to see real change.

If members continue to take their work as seriously as
they have so far, put the greater good first and receive
appropriate support from outside, the National Assembly
can greatly aid the stabilisation of Afghanistan through
entrenching the rule of law and a culture of pluralism.
Critics emphasise that it is a body in which discredited
powerbrokers from past eras loom large but while the
perpetrators of atrocities must not be allowed to amnesty
themselves, it is also important that their presence not be

used as an excuse to marginalise a vital constitutional
institution.

It is hard to distinguish the shape and direction quickly
in a body without political parties. Alliances will likely
remain fluid for a long time. President Hamid Karzai
can probably obtain majorities by emphasising ethnic
politics but this will require unstable alliances of hard-
line conservatives and pro-government moderates based
on self-interest or preservation rather than the issues at
hand.

Showing how difficult this will be day to day — and the
organisational skills of the opposition — the government
suffered high-profile defeats in the first weeks: a Karzai
rival was elected leader of the Wolesi Jirga and secret,
individual votes were taken on ministers despite the
government’s strong push for an open group vote. The
government has, however, managed to get the assembly
to approve the structure of ministries and most key
ministers, which suggests that, while it will not be a
rubber stamp, the National Assembly is eager to press
on with business and avoid confrontation.

This report provides a snapshot of the opening months
of the new National Assembly, focusing in particular on
the nascent shape and actions of the Wolesi Jirga, the
more powerful of the two houses.
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Il. THE LEGAL FRAMEWORK

Under the Bonn Agreement,’ the interim? and transitional
periods® invested nearly all powers in an executive, which
has been led by President Karzai. The Constitutional Loya
Jirga of December 2003-January 2004 further agreed
to a presidential system, as sought by Karzai and his
international backers.* Although last minute negotiations
produced a provision that efforts should be made to hold
simultaneous presidential and National Assembly elections,
they were conducted nearly a year apart.” This complicated
a number of constitutional provisions and created a
backlog of work for the new legislature.

! The Agreement on Provisional Arrangements in Afghanistan
Pending the Re-Establishment of Permanent Government
Institutions, commonly referred to as the Bonn Agreement, was
endorsed by the United Nations Security Council on 7 December
2001. It aimed for the transition to democratic institutions to be
complete by June 2004 but the tight deadlines slipped almost
from the start. Even now, constitutional arrangements have not
been fully met, as claimed in the new “Afghanistan Compact,
Building on Success: The London Conference on Afghanistan”,
31 January-1 February 2006. Article 84 of the constitution
requires one third of the members of the Meshrano Jirga
to be elected by District Councils. It is not mentioned in the
Afghanistan Compact that elections for these administrative
units have been indefinitely postponed.

2 The Bonn Agreement created the Interim Authority on
22 December 2001. Under provisions | (2) and 111 A (1),
this consisted of the Interim Administration, composed of
a chairman, five vice chairmen and 24 members, a special
Independent Commission for the Convening of the Emergency
Loya Jirga and the Supreme Court.

® The Bonn Agreement mandated an Emergency Loya Jirga,
held in June 2002, which confirmed Hamid Karzai as head
of state for the Transitional Administration.

* The constitution adopted on 4 January 2004 is largely based
on the 1964 constitution when there was a constitutional
monarchy rather than presidency. Many arrangements for the
division of power between the executive and legislature are
unchanged. See Crisis Group Asia Report N°56, Afghanistan’s
Flawed Constitutional Process, 12 June 2003; Crisis Group Asia
Briefing N°29, Afghanistan: The Constitutional Loya Jirga, 12
December 2003; and Crisis Group Asia Briefing N°31, Elections
and Security in Afghanistan, 30 March 2004. The official versions
of the constitution are in Dari and Pashto. The unofficial English
translation used in this report is from “The A to Z Guide to
Afghanistan Assistance”, fourth edition, Kabul, August 2005,
Afghanistan Research and Evaluation Unit (AREU).

> Article 160 of the Constitution of Afghanistan (2004). Unless
otherwise stated, “Article” refers to an article of the current
constitution. The presidential elections were held on 9 October
2004. Until the creation of the National Assembly under
Article 160, “the powers of this assembly outlined in this
Constitution will be held by the government and the interim
Supreme Court shall be established by Presidential Decree”.

While it is sometimes argued that a developing democracy
needs a strong president to help speed decision-making,
a legislature is a vital representative body, particularly
during transition times. Indeed, there are still some
opposition figures who argue that Afghanistan should
have a more parliament-oriented system: “Karzai is a
weak engine for a big train. We need a second engine —
a prime minister”.°

The 2004 Constitution recognises that the National
Assembly “as the highest legislative organ is the
manifestation of the will of its people and represents the
whole nation”.” Even within the presidential system, it has
some powerful functions of oversight, and the president
is required to determine fundamental state policies with
the approval® of the National Assembly.® The President
and his ministers are also held responsible to the Wolesi
Jirga.’’

The Political Parties Law, the Electoral Law and the
constitution form the legal framework for the new
legislature. They specify a bicameral body with 249
popularly elected members in the Wolesi Jirga'* and 102
senators in the Meshrano Jirga. Two thirds of the senators
are to be indirectly elected from the regions and one third
appointed by the president.*?

® Crisis Group interview, Registani Saleh Mohammad, Wolesi
Jirga member for Panjshir, 1 March 2006.

" Article 81.

8 In Dari, taswib.

° Article 64(2).

19 Article 69 holds the president responsible to the nation and the
Wolesi Jirga, while Article 77 holds the ministers responsible to
the president and Wolesi Jirga. What this actually means is not
further specified. The Wolesi Jirga is only able to start proceedings
against the president for reasons of “crimes against humanity,
national treason or crime” (Article 69) as discussed further below.
However, regulating the presidential pay packet does lie within
the legislature’s mandate (Article 70). There are more formal
areas of oversight for the ministers, including the right of the
Wolesi Jirga to question them and ultimately take a vote of no
confidence (Article 92). The constitution remains untested
but as the Wolesi Jirga is given the right of confirmation of
appointment, its later rejection of a minister would appear to
be binding on the government.

11239 members were elected to represent the country’s 34
provinces, with each forming a multi-member constituency. Ten
additional members were elected by a nationwide Kuchi (nomad)
constituency. The compatibility of this is questionable with
Article 83 of the constitution, which details representation by
region. Many suspect this community was afforded special
privileges for ethnic reasons, most Kuchis being Pashtun.
See Crisis Group Asia Report N°101, Afghanistan Elections:
Endgame or New Beginning? 21 July 2005.

2 One Meshrano Jirga representative is elected by each
Provincial Council (for four years) under Article 84(1) of the
constitution, and one is elected for each province by all the
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The Political Party Law states that “the political system
of the State of Afghanistan is based on the principles
of democracy and pluralism of political parties”.** Article
35 of the constitution recognises that “the citizens of
Afghanistan have the right to form political parties
in accordance with the provisions of the law”. However,
the Electoral Law all but removes such groups from any
formal role in the electoral process. This has stifled their
development and presence within the assembly.

As well as law-making, the two houses that make up the
National Assembly are responsible for:

Q creating, modifying, and/or
administrative units;*

abrogating

a granting permission for obtaining or granting
loans;*

a ratifying treaties and other international
agreements;*®

a confirming®’ presidential declarations of war and
ceasefire and the sending of troops abroad;"® and

Q confirming presidential declarations of states of
emergency.”

The more powerful of the two houses, the Wolesi Jirga,
can force through legislation that the President does not
sign if two thirds of its members agree® and can further:

a confirm presidential appointments, including of
ministers, the attorney general, the governor of the
Central Bank, the head of the National Security
Directorate, the president of the Afghan Red
Crescent Society and the head and other members
of the Supreme Court;?

a question a minister formally if 20 per cent of
members agree to do so and put him or her to a
vote of no confidence;*

a require the Central Bank to consult the economics
committee about the printing of currency;?

Q take decisions on the state budget and development
programs;?* and

a vote, by two-thirds majority, to start the process of
bringing charges against the president concerning
“crimes against humanity, national treason or
crime”.®

In the event that the Wolesi Jirga begins prosecution of the

president, the next step is convening a Loya Jirga (Grand

Council),?® “the highest manifestation of the people of

Afghanistan”,?” which consists of the National Assembly

and the chairpersons of the Provincial and District Councils.

When convened by the president, % this is also the body

that can amend the constitution” and take decisions on

“independence, national sovereignty, territorial integrity

and the supreme interests of the country”.*

district councils within that province (for three years) under
Article 84(2).

3 Article 3 of the Political Parties Law. See Crisis Group Asia
Briefing N°39, Political Parties in Afghanistan, 2 June 2005.
1 Article 90(4).

1> Article 90(3).

16 Article 90(5).

Y In Dari, taid.

18 Article 64 (4) and (6).

19 Article 64 (8).

2 Article 94.

21 Article 64(11) and 64(12).

22 Article 92. The process for confirming a minister’s original
appointment (Article 64) is discussed at length below under
Executive-Legislative Relations. The separate provisions for the
committees of both houses to question ministers “about specific

topics” (Article 93) are discussed further in the Committees
section.

2 Article 12.

2 Article 91(2).

2 Article 69.

% Article 69.

27 Article 110.

%8 Article 64(7).

2 Article 150 further specifies that to amend the constitution:
“A commission composed of members of the government,
National Assembly, and the Supreme Court, would be
established by a Presidential decree, and the commission
shall prepare a draft of the amendments. For approval of the
amendments, a Loya Jirga shall be convened by the decree of
the President ... when the Loya Jirga approves an amendment
by a majority of two thirds of its members, it shall be enforced
after endorsement by the President”.

% Article 111(1).
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I11. ELECTIONS AND SELECTIONS

The Wolesi Jirga and Provincial Council elections
were held on 18 September 2005, in a generally peaceful
environment, without major security incidents on the day,*
although seven pro-government clerics, five electoral
workers and seven candidates® were killed during the
campaign period. Altogether some 6.4 million voters® and
2,835 candidates® took part in one of the most complex
post-conflict elections ever held.

However the turnout was down from 8.1 million for
the presidential election in 2004, even though many more
refugees had returned in the interim. There was a palpable
air of disillusionment just a year after the presidential poll
that no democracy dividend had yet been paid. Particularly
striking was a 34 per cent turnout in Kabul that was more
comparable with the southern provinces where security
was worst. Many well-known figures from the unhappy
past stood in the capital, and many voters, it seems,
preferred to stay at home.

That such questionable personalities were able to contest
the polls caused consternation and confusion. The
constitution requires that a candidate “should not have
been convicted by a court™ of a regular crime or a crime
against humanity but such convictions would be unlikely in
a country that has not had a properly functioning judicial
system for 25 years. The Electoral Complaints Commission
(ECC), therefore, did not consider the vast majority

1 According to the election overseers, the Joint Election
Management Body (JEMB), there were 26,248 polling stations
in 6,260 locations, only seven centres were unable to open: six
in Daikundi and one in Uruzgan. JEMB, “Final Report, National
Assembly and Provincial Council Elections”, December 2005,
pp. 5, 16.

%2 “Statement of Preliminary Findings and Conclusions of the
European Union Election Observation Mission to Afghanistan”,
19 September 2005, p. 7. A further two candidates were killed
after the vote. Mohammad Ashraf Ramazan, representative-
elect for Balkh, was assassinated on 27 September 2005 and
Esmatullah Mohabat, Laghman, on 4 December 2005. As per
the Electoral Law, Article 21(4) — what became known as the
assassination clause — the next candidate of the same gender on
the list replaced Ramazan. Mohabat’s seat, however, was held
open and the clause suspended. The Wolesi Jirga thus opened
with 248 members. See Amin Tarzi, “Afghanistan: Lawmakers’
slayings pose hard questions”, Radio Free Europe 15 December
2005.

¥ JEMB, “Final Report”, op. cit., p. 6.

* This was the number that nominated themselves for the
Wolesi Jirga elections before withdrawals and exclusions. A
further 3,201 competed for Provincial Council seats. Ibid, p. 11.
% Article 85(2).

of complaints it received against candidates since these
related to accusations — not convictions.®

While some fear that those rebuffed at this first attempt to
seek justice would be deterred from making future efforts,
others believe that the sheer number of complaints
constituted a challenge to the culture of impunity. “This
will have a positive impact for transitional justice”,
reckoned Electoral Complaints Commissioner Mohammad
Farid Hamadi, who is a member of the Afghanistan
Independent Human Rights Commission (AIHRC). “It
indicates to the government the people’s hunger for

justice™.%

Overall, the determination of candidate eligibility was
a confusing and non-transparent process that exposed
the lack of judicial reform and transitional justice since
the Taliban’s fall. However, achieving those objectives
within the framework of a single election that had to be
prepared over a mere six months was always improbable.
In the end only 54 candidates were barred: 34 because of
links to armed groups, twelve for refusal to resign from
public office, five for lack of adequate signatures on
supporting petitions and three for intimidation and fraud.*®
No one was excluded under the provision banning “funds

originating from illegal activities”.*

Most exclusions were based on the Electoral Law
provision barring “individuals who practically command
or are members of unofficial military forces or armed
groups”.*® However, top factional leaders never appeared
on even provisional exclusion lists for reasons of “national
security”. Many others qualified by signing letters
promising future compliance. Those pledges need to
be monitored carefully. The lack of violent reaction from
those who were excluded suggested that the electoral
authorities could have shown more backbone and used
the screening process to greater effect in advancing the
disbandment of armed groups.

% While these complaints could not be used to bar candidates,
Crisis Group interviews with those who had seen them suggested
they could be used to seek convictions. It is to be hoped that the
files, currently controlled by the Special Representative of the
UN Secretary General, are not simply forgotten. Crisis Group
interviews, Kabul, September and October 2005.

¥ Crisis Group interview, Kabul, 22 February 2006.

% JEMB, “Final Report”, op. cit., p. 12.

% Article 53(0) of the Electoral Law. Narcotics was the most
obvious source of such funds.

“0 Article 15(3) of the Electoral Law. The ECC’s information on
armed groups came from the Joint Secretariat of the Disarmament
and Reintegration Commission, made up of representatives of
local and international security forces. Its closed door meetings
were the subject of mu