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Final Administrative Review Procedures for Guantanamo Detainees

STAFF. Wédll, | think everybody knows why we're here today. Today the department's
announcing the release of the final Administrative Review Procedures, the instructions for detainees at
Guantanamo Bay. Thiswas something that was first announced by the secretary of Defense back in
February 13th, as a matter of fact, down in Miami. And | would commend to you the transcript of that,
which is on the DefenseLink, if you are interested in the origins as you're writing your story.

But back then, of course, he made this announcement by saying that, "In a departure from the
practices in most previous wars, the United States is working to release those enemy combatants that can
be judged to be no longer athreat or who no longer possess intelligence that could help us prevent future
acts of terrorism.”

And so today we have our senior Defense official and our senior Justice Department official who
are here today to go over this new administrative review instruction with you. Theinstruction is being
brought in, | think, as we speak, so that you'll have it, along with a fact sheet that addresses kind of the
high points of it. And they're going to talk you through it just alittle bit and then open it up for your
guestions.

So with that, I'll turn to the Defense official to start.

SR. DEFENSE OFFICIAL: Thank you. The Administrative Review Procedures that are the
subject of thistalk have been adopted just for the enemy combatants captured in the Afghan theater who
are detained by the department at the Guantanamo Bay Naval Base. The procedures will provide an
annual review for each enemy combatant detained at Guantanamo. Each detainee will have an
opportunity to appear before areview board and present his case for release, that he does not continue to
pose athreat to the United States. The review board will consist of -- and the review board will sitin
panels of three military officers.

The detainee will be allowed to present his statement directly to the review board. He will have
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the assistance... the detainee will have the assistance of amilitary officer in preparing for and presenting
his statement to the review board.

In addition, the review board will receive a presentation from a second military officer whose
task isto present all of the information relevant to the question that's to be resolved by the review board,
which is whether the detainee continues to present athreat to the United States and its allies. That
designated military officer, as you'll see, is described in the review procedures. That officer's
responsibility isto present all the information, both information that shows that the detainee continues to
be athreat and, on the other hand, information that would tend to show that heis no longer athreat. The
review board will review the evidence. The detainee's family will be allowed to present written
information to the board, as will the government of the state that -- of which heisacitizen will also be
allowed to present information to the board. The other relevant government agencies -- Department of
State, Department of Justice, CIA, Homeland Security -- will al'so have the opportunity to present
information.

The review board will make an assessment based on all the evidence presented, whether the
detainee continues to present a threat to the United States, and will make a recommendation to a senior
civilian, presidentially appointed, Senate-confirmed official of the department, who will have the
ultimate authority to determine whether the detainee should be released, should be transferred to his
home country for continued detention, or should continue to be detained in the custody of the United
States.

Among the procedural aspects of the review, the detainee will have access to an interpreter or a
tranglator as necessary, will be able to meet with the assisting military officer who will assist him in
presenting his case to the review board.

It's important to put thisin context. The review that's undertaken is not legally required. The
status of these detainees has been determined: they are enemy combatants detained in the ongoing
conflict. Asamatter of policy, the department has adopted these procedures so as to not keep any
detainee -- basically any detainee for whom the war is over, who is no longer athreat to the United
States. We don't want to hold anyone longer than is necessary, and these procedures allow us -- the
department an opportunity to review the case of each detainee individually annually to determine
whether or not further detention is warranted.

Any -- we'll take questions.

Q How does the process you've just described differ from the way that you're been releasing
the folks that have been released thus far?

SR. DEFENSE OFFICIAL: Asyou'll see when you get a copy of the procedures, this processis
added as a new layer to the procedures that have already been in place. The interagency review process
has been in place, under which | believe 134 detainees have been released. Another 13 have been
transferred to other countries for further detention. Once a detainee has been through all of those
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existing procedures, then they will be subject to review under these review procedures. They will be
reviewed. We will start the procedures. We will -- there are already -- we're already working on
implementing them. The reviews will start as promptly as possible, and for each detainee they will be
reviewed on an annual basis.

Q Canyou give us some sort of an example of what you anticipate a detainee will be ableto
tell you, other than | promise not to be aterrorist anymore?

SR. DEFENSE OFFICIAL: WEeéll, there are a number of different things that could be presented.
He may -- the review board will be presented with all the information in the possession of the United
States government that bears on the question of whether or not the detainee continues to pose a threat.
The military officer who is assisting the detainee will be given a summary of that information, the
information that's being presented to the board, to present and discuss with the detainee in advance of
the hearing before the board, and to work with the detainee on presenting a case to the board.

Q I'mjust having ahard time coming up with an example in my own head asto how, if | were
adetainee, | would convince you to -- now that I've been in jail for the past two years, that I'm not a
threat to you right now.

SR. DEFENSE OFFICIAL: Wédll, it's-- any -- any factors that one could think of hypothetically
-- conduct while in detention, information that's been provided, statements that other detainees have
made about this particular detainee, any -- there's no limitation onto the type of -- the type of evidence
that the detainee under review could present.

Q A coupleof things. First, you mentioned annually. How many years are you planning on
holding these folks? And second, what kind of transparency will there be on this process? Will we be
able to see anything, or will we just be consistently given the answers, which are, you know, no, we can't
talk to you in any way about any of the detainees at all? |sthere any transparency?

SR. DEFENSE OFFICIAL: Just -- two parts to your question. First, the reviews will be annual.
Under the law of war, we are -- the government is allowed to detain these combatants until the hostilities
areover. And we've donethat in prior conflicts. We can't say now when the hostilitieswill end. Ina
departure from prior U.S. wartime practices, however, what we're doing here with these proceduresis
allowing the detainee basically to tell usthat, in his case, hiswar is over, he's no longer athreat to the
United States.

Asfor transparency, the problem with transparency isthat alot of the information that will be
presented at the hearing will be classified, which imposes restrictions on public access.

Q I mean, will you be able to allow anyone access to redacted transcripts, any -- any sort of
transparency that will give anyone in the world who thinks that this already sort of aridiculous process
-- and that's not me saying that, because you've heard this criticism -- | mean, how do you -- how will
you somehow convince the world that thisis, you know, something that's fair to these detainees, it'sfair
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to the families, it'sfair to the countries -- ?

SR. DEFENSE OFFICIAL: Right. Wéll, first, we are -- by doing that, first of al, by publishing
what the procedures are going to be that we're going to implement. The general question of whether
transcripts of the proceedings or access to the proceedings would be made public, the answer to that has
to be no because of the classified information that would be presented. Asto whether or not in
implementing the procedures it would be possible to provide redacted versions of either decisions that
were made or transcripts, that hasn't been finally resolved.

Q A follow-up on that question and expand upon it, let's say that prisoner number 555 is going
to come up for his or her annual review. How much time in advance do you let this prisoner know, and
what manners -- methods can be used for that prisoner to say -- to contact his or her family to prepare
those statements of the host governments?

SR. DEFENSE OFFICIAL: Asyou'll seein the procedures, we -- the method of contacting the
family would be done through the detainee's home country. The home country would be notified of the
fact that the detainee would be subject to review. And it's required that there be sufficient time to allow
both his home government and his family to submit written statements on his behalf.

Q And sufficient time will be determined at some future point?
SR. DEFENSE OFFICIAL: Right.

Q Okay. AndI'msorry. And what happensif there's no home country identifiable, but this
person may have some people that he wants to have submit written testimony on his or her behalf?

SR. DEFENSE OFFICIAL: WEéll, to that extent, again, we would have to -- I'm not aware of any
case in which that would come up, but it would be a case in which the military officer who's assisting
him would be there to address that type of issue.

Q Andfinaly, then, will it be announced that Prisoner 555 had a hearing, and it was agreed to
or reviewed?

SR. DEFENSE OFFICIAL: No.

Q Nothing? Okay.

Q Canyou explain the decision behind denying these detainees aright to a lawyer when
they're appearing on these annual reviews? And also, just the fact that it's an annual review -- isn't it -- |
mean, it isimplicit that you're planning on holding these detainees for a period of years. | mean, it's-- is

it not implicit?

SR. DEFENSE OFFICIAL: First, on counsel, asyou'll see explained in the procedures, these are
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not -- thisis not an adversaria proceeding. The military officer who is presenting evidence to the
review board on behalf of the United States is presenting both evidence in favor of detention and
evidence in favor of release. We are -- thisisnot ajudicial proceeding. It'sareview undertaken to
determine whether, as a matter of policy, the United States government should release a particular
detainee and whether that detainee poses athreat to the United States and its allies.

So counsel -- thereisn't really counsel for the United States or for the detainee in this
proceeding. There'samilitary official -- officer who will assist the detainee, and there's amilitary
officer who will present all the information that'sin -- reasonably in his possession, the government's
possession, on the issue of whether detention should continue or not.

Q But what would be harmful about giving the detainee alawyer to represent him? | mean,
thisis a hearing that's going to determine whether he's going to spend another year behind bars.

SR. DEFENSE OFFICIAL: WEéll, again, thisis -- there's abalancing that goeson. Thisis,
again, not an adversarial proceeding. It's aproceeding that's instituted by the department for policy
reasons -- it's not legally required, it'snot ajudicial proceeding -- to determine whether the detainee
continues to pose a threat to the United States. And for awhole host of reasons, there are procedural
complications with introducing counsel, in particular with classified information, for example.

SO --

SR. JUSTICE OFFICIAL: Andif | could add one thing, because there have been a couple of
guestions about the annual nature of the reviews suggests that this will go on for anumber of years. And
| think it's something that Secretary Rumsfeld touched on in his speech in Miami, and that was touched
on here today, that ordinarily under the laws of war, once someone is captured as an enemy combatant,
they can be detained until the end of the conflict and that'sit; they're there, they're theretill the end of
the conflict.

And | think that the Department of Defense, in recognition of some of the novel characteristics of
this conflict, of the fact that it is not a state-to-state conflict where there is going to be avery definitive,
say, peace treaty defining the end of the conflict and everything will end, istrying to come up with an
innovative approach to deal with that fact. It may go on for a number of years. There may not be that
definitive peace treaty. So how do we deal with that new situation? And this annual review processis a
way to make sure that there's an examination every year of do we really need this person still to be here;
isthis person redly still athreat, and instead of just leaving it till when the conflict might end, whichin
this case might be both some time, and somewhat difficult to determine.

Q You, | think, published the draft proposal some time ago.
SR. DEFENSE OFFICIAL: Right.

Q And theninvited public comment about this. Can you say if you've made any changes from
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the draft as aresult of that public comment or, indeed, whether you've made any changes to the draft as
compared to these, and why you did that?

SR. DEFENSE OFFICIAL: Sure. You'll seethat there were changes that were made. These
were vetted carefully both within the government. We received public comment both sent directly to us
and published in the media. We took all of those under consideration, accepted the proposals that we
thought improved the procedures and didn't take others. And you'll see, if you compare -- it was actually
published --

Q Canyou give an example?
SR. DEFENSE OFFICIAL: I'm sorry?
Q Canyou give an example or some examples of what changes you made?

SR. DEFENSE OFFICIAL: Not off the top of my head right now. You can seeif you compare
side by side what was published on March 3rd, | believe it was, on our website, the procedures, with
what we have released today, that there were a substantial number of changes.

Q Widll, I mean, the broad outline seems almost identical to what was announced.

SR. DEFENSE OFFICIAL: The broad outline is the same, basically, which isit's a non-
adversarial process before apanel of three military officers, and that the detainee will be able to present
his case, with the assistance of a military officer.

Q When some of the cases of these detainees came up in the last several months for release,
there were disagreements between agencies about whether these people should or should not be released.
So theideaisthat thisreview board, even if the CIA saysyes, release them, and DOD says don't, the
review board will be the ultimate arbiter and be able to resolve these disagreements? Or is there another
process where --

SR. DEFENSE OFFICIAL: No, thiswould be the process under which the question would be
resolved. It wouldn't actually be the review board itself. The review board makes a recommendation to
aperson, a senior defense official, who in the course of our implementation will be designated as the
senior person to review what the recommendation -- the proceedings before the review board, the record
that's been created, and make the ultimate determination as to whether to release, to transfer to another
country or to continue detention.

Q Who isthat person?

SR DEFENSE OFFICIAL: It hasn't been designated yet but will be promptly. We are undertaking to
implement these immediately. | expect an announcement will be made quite shortly.
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Q Will it be somebody wha's putting on another hat that's already been --

SR. DEFENSE OFFICIAL: It will be someone who is currently in the Department of -- a
civilian, presidentially appointed, Senate- confirmed Defense official.

Sir?

Q Will the public be notified of these actions if someone is released or other steps are taken?
Second, isit the position of the U.S. government that this proceeding more or lessis equivalent to what
isreferred to as a competent tribunal in international law?

SR. DEFENSE OFFICIAL: First, the decision will be reported, as you'll seein the order, to the
home country of the detainee and obvioudly to the detainee himself. It will not otherwise be made
public.

These procedures are not -- you've referred to competent tribunal, whichis-- | think it'sa
reference to Article 5 of the Geneva Conventions. These procedures are in many respects broader and
more substantial than Article 5 proceedings. For example, we are allowing the home government of the
detainee to present information on his behalf and his family, for example, to participate and make
statements. So it'sadifferent inquiry.

The Article 5, the competent tribunal, is really making a determination about whether a person
seized on a battlefield is a prisoner of war or is another -- or it falls into some other type of activity. For
these detainees at Guantanamo, that decision has already been made. This decision is about whether or
not they still constitute athreat to the United States and can be released or transferred consistent with U.
S. national security interests.

More information is being collected from alot more sources and so that, | think, would make this
amuch more substantial process that the Article 5 tribunal.

Q Evenwith al the protections that the American civilian legal system has -- the transparency,
the -- you know, several levels, the lawyers, everything -- there are mistakes that take place every day.
Thisis completely closed. Thisis something that, you know, the Department of Defense is asking us
and the international community to just sort of trust us. How are we to know that, you know, half of the
people there aren't innocent, that they are going to get afair shake? How can you impress upon us that,
you know, hey, we can be trusted with this, we are ready to be able to take this kind of responsibility?
How?

SR. DEFENSE OFFICIAL: WEell, as my colleague said, these procedures aren't required by law.
These are persons who have been detained in the course of an armed conflict and can continue to be
detained until those hostilities are over.

We are publishing these procedures to tell the American people and the world how we are going
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to treat and process these detainees as a matter of policy. If adetainee no longer poses athreat to the
United States; if, as|'ve said before, if for a particular detainee his war, his hostility toward the United
States, histhreat to the United States is so diminished that we believe that it'sin U.S. national security
interest to release that detainee -- we don't want to hold anyone longer than we have to. It'san
administrative -- it's an administrative burden and cost, and we don't want to, as a matter of humane
treatment of people -- if aperson is not athreat to the United States, we don't want to hold them any
longer than is necessary.

SR. JUSTICE OFFICIAL: And I think it'simportant to bear in mind what my colleague was
emphasizing there, that if you start from the viewpoint of the criminal justice system, yes, these
procedures are not as elaborate as those in the criminal justice system, but that's because thisisn't
criminal prosecution. It's not a matter of criminal prosecution; thisiswarfare. And if you compare
these procedures to the baseline for warfare, the amount of process being provided here in terms of an
opportunity to appear, notice to your home state, they can appear, they can get information from your
family and present that information, you have someone to be your assistant, presenting information just
on the question of whether you're athreat and should continue to be detained, not about any punishment
for a charge or anything, it's much more process than is ever typically provided under the laws of war.

Q Sotogo back to his question, with the closed nature of this, you are telling the world trust
us. | mean, that's essentially what you're saying because there's no transparency built into this
whatsoever.

SR. DEFENSE OFFICIAL: WEell, as| said before, the problem with transparency is that alot of
the information, alarge bulk of it, is going to be classified information, which simply can't be made
public.

Q Didn't you say that you wouldn't even announce when people are rel eased?

SR. DEFENSE OFFICIAL: Wewould -- asyou'll seein the procedures, we won't make a public
announcement, but the home government will be notified, the family will be notified, the detainee would
be notified of what theresult is --

Q (Off mike)
SR. DEFENSE OFFICIAL: -- that is -

Q Andthe problem isn't with people who everyone can reasonably assume isaterrorist. The
problemis, what if there's an innocent person who's been sitting down there al thistime? | believe the
| CRC has made those claims. What protections are there and how can the international community --
what's there to, you know, ensure that there aren't some innocent people who are going to be sitting there
for years on end; that never had anything to do with the war and just sort of got scooped up, werein the
wrong place at the wrong time?
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SR. DEFENSE OFFICIAL: WEell, asisoutlined in the procedures, there's already been an
elaborate process, starting on the battlefield at the moment of capture. It'sa-- asl| said, it'sagreat
burden on the United States to take somebody into custody, transport them halfway across the world to
Guantanamo, Cuba, keep them in custody in that facility. We don't want to do that for people who are
not athreat to the United States. So we've already had proceduresin place for what's now -- since
hostilities began, to review and to determine whether a person is properly detained. These procedures
assume that a person has properly been detained, and the only issue that is being addressed by these
procedures is whether they are -- continue to be a threat to the United States.

Q Thething about -- I'm confused on -- you said ‘till the end of conflict, and | thought that
you said earlier that we're talking about the Afghanistan conflict.

SR. DEFENSE OFFICIAL: Yeah, or the war on terror --

Q Yes. The Afghanistan theater you, said.

SR. DEFENSE OFFICIAL: Right.

Q Right.

Q So-

SR. DEFENSE OFFICIAL: WEéll, yeah, just to clarify, these are the -- we're -- these procedures
apply only to detainees who are in the custody of the department at Guantanamo Bay, Cuba. And those
detainees have all come from the Afghan theater. They are detainees -- anybody who would come --

Q (Off mike) -- remind me --

SR. DEFENSE OFFICIAL: Wéll, or in the war on terror generally, we've got -- putting --
anybody who -- the vast bulk of the detainees are from the Afghan theater. Anybody who gets -- in the
war on terror is transferred to control of the Department of Defense at Guantanamo Bay, Cuba, will get

the benefit of these procedures.

Q Wadll, evenif they're not -- were not captured in the Afghan theater, but they'reat GTMO --
(inaudible) -- they'll still benefit from these proceedings.

SR. DEFENSE OFFICIAL: Correct.
Q Okay. But now, at the end of the Afghan theater, the end of that war, the Afghan aspects --
SR. DEFENSE OFFICIAL: WEéll, the war on terror --

Q Soinother words -- I'm not trying to make you look bad --
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SR. DEFENSE OFFICIAL: Right, no --

Q -- but even though someone was picked up in Afghanistan and that conflict ends, in some
form or fashion, and if it's ever declared over, even though the war on terror continues el sewhere, they
could still be held, unless they -- (inaudible) -- if the war continues, they can still be held.

SR. DEFENSE OFFICIAL: Correct. It'sdefining when the hostilitiesend. And it'sapolitical
judgment as to when the hostilities --

Q Thewaron--
SR. DEFENSE OFFICIAL: The war on terror --
Q --justsol'msure, it'sthewar onterror, not just the Afghan --

SR. DEFENSE OFFICIAL: | was referring to the large bulk of the detainees we're talking
about. I'm distinguishing them from Irag.

Q Theothers, right. | understand. | wanted to make sure of the -- the end of the game.

SR. DEFENSE OFFICIAL: Correct. Okay.

Q Canyoutdl us--

Q What about the ones that are being held in the military brigsin Charleston, or -- ?

MR. BOUCHER: Separate procedures are being -- there are some -- there are a -- several
detainees who are in Charleston. Separate procedures very, very similar to these are being adopted and
will be released shortly, | would expect within the next few days, which will have -- there are some
differences in the procedures that would be applied. For example, they -- most of them are the -- are U.
S. nationals, for example. Several of them have instituted habeas litigation pending before the Supreme
Court. They have counsdl, that sort of thing. So we've got -- there are some distinctionsin their -- in
their status that need to be -- need to be addressed, and we've got to make some minor changes to those
procedures. So, separate procedures will be released, as we say, in afootnote here for the GTMO

procedures; separate procedures will be issued for enemy combatants in the control of the Department of
Defense in the United States.

Q What isthe motivation for this? Why not just stick with the original interagency process?
SR. DEFENSE OFFICIAL: The original interagency process is continuing.

Q Thenwhy add something to it?
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SR. DEFENSE OFFICIAL: Once -- once a person that's been through the interagency process
andisat GTMO, we want to provide -- and that's why it'sannual. If they're -- something changes over
time in the person's behavior or their situation, information provided --

Q But there are some people who have been released during the course of the interagency
process.

SR. DEFENSE OFFICIAL: Correct. Correct.

Q I'mtrying to understand why you guys are going through this much effort to create these
rules and this process. Isit to convince the world that you're not -- or that you're trying, at least, to
provide some kind of fairness to this? | mean, what's the motivation behind it? | don't understand. The
motivation behind --

SR. DEFENSE OFFICIAL: The motivation behind adopting these procedures --

Q Yeah, behind adopting these procedures, instead of just sticking with the sort of ad hoc
interagency process that has already resulted in the release of 135. Clearly, that worked. So why
wouldn't this, too?

SR. DEFENSE OFFICIAL: Right. Well, thiswill provide even more information, for example,
from the host government of the detainee who's -- excuse me, the country that the detainee comes from,
his home country, hisfamily, provided -- given --

Q Sure. Doyou think there's been a problem? Has that been lacking in the interagency
process?

SR. DEFENSE OFFICIAL: No, | -- theinteragency process has functioned well asfar as|
know. Andthisis-- these are to -- once somebody has already been through that process, it provides on

a periodic basis another opportunity, another look to see, to double-check, to make sure that that person
still should be kept in U.S. custody.

Q Butwhat if the home country's not cooperative? What if the home country says, “Thisisa
bad guy; | don't want to deal with him,” isthat a strike on this guy already?

SR. DEFENSE OFFICIAL: It'sinformation that would be considered by the board.

Q And then how many -- how many people are down there now that this applies to, and do
you have any feel for how many might be rel eased?

SR. DEFENSE OFFICIAL: My understanding is there are just under 600; five hundred and --
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SR. JUSTICE OFFICIAL: | guess that's the rough number. I'm not sure.

SR. DEFENSE OFFICIAL: -- 590, 584. I'm not quite sure off the top of my head.

Q Do you have any notion of what percent of them might actually qualify to be released?
SR. DEFENSE OFFICIAL: | don't.

Q Areweto expect that --

Q Isanimportant element of this another way of encouraging detaineesto give up
information? In other words, a detainee comes before his review, it's established he's been a model
prisoner, he has renounced violence; but isthisaway of telling him, look, we might release you, but we
think you're holding back, and we won't release you until you give us the information we think you
know about?

SR. DEFENSE OFFICIAL: Thisisn't anintelligence-gathering exercise. Thisisan exercise
really for once people have been through sort of the screening process and the interagency process for
reviewing whether a person should be released, and the intelligence processis through. Thisisrealy for
people who have gone through that process, a determination has been made that they should stay in U.S.
control; providing then on an annual basis an opportunity for that detainee to demonstrate that he no
longer poses athreat to the United States, and for the United States government in an organized,
systematic way to review al of the other information it has from any other sources that would show one
way or the other whether that person still poses athreat to the United States.

Q Andjust to clarify, there'sa number of peoplein GTMO from places like Bosnia, Africa,
other locations. This procedure applies to them?

SR. DEFENSE OFFICIAL: It appliesto detaineesat GTMO.

Q Presuming first of all, presuming all 600 or so are going to through these hearings, does that
mean -- | mean, they'll have to do three or four aday just to get everybody once ayear.

SR. DEFENSE OFFICIAL: It'sgoing to be very resource intensive. And that's why it's taking a
sustained effort by the department now to ramp up and to get the processes going, get all the peoplein
place who need to do the hearings. But that is --

Q What arethe resources? How many people, how much money? What are the resources?

SR. DEFENSE OFFICIAL: Those are the questions that we're now trying to address. I'm --

Q Tofollow, sothisisover and above a sentence someone might have to serve asaresult of a
conviction of the military tribunal, right?
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SR. DEFENSE OFFICIAL: No. This has nothing to do with -- anybody who is subject to the
president's military order, who would be going through a military commission, they are not -- it's an
important qualification -- they are not eligible for administrative review under these procedures. These
areonly --

Q How about when they finish their sentence?

SR. DEFENSE OFFICIAL: If they finish their sentence and a determination is made that they
are -- they continue to be athreat to the United States, just as they would if they hadn't gone through a
military commission, as long as hostilities continue and they were detained in the course of those
hostilities and continue to pose athreat to the United States --

Q At that point -- you used the term "enemy combatants' earlier, and said if hostilities ceased,
you'd be obliged to release them. Isn't it really that they're declared unlawful enemy combatants so
they're not covered by that?

SR. DEFENSE OFFICIAL: I'm sorry, if they're unlawful combatants --
Q Soyou can keep them without -- even if hostilities end --

SR. DEFENSE OFFICIAL: I'm sorry, I'm confused. Y ou asked about whether they --
somebody who was --

Q Waédll, they're al enemy combatants.
SR. DEFENSE OFFICIAL: Correct.

Q It'swhether they're -- | thought the -- instead, what we're dealing with here are these
unlawful combatants.

SR. DEFENSE OFFICIAL: Correct. They areall unlawful enemy combatants. They are not --
some of them may be subject to military commissions. Those people who -- and there are six of them
who have been identified to date -- (to the other briefer) -- Correct meif I'm wrong --

SR. JUSTICE OFFICIAL: That'sright.
SR. DEFENSE OFFICIAL: -- that have been -- the president has made a determination that they
are subject to his military order for prosecution by military commission. Those persons, those six, are

not eligible for these review procedures. They are being processed --

Q Letmefinesseit. Everybody there, by virtue of not having certain rights, has been declared
an unlawful combatant; is that not so?
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SR. DEFENSE OFFICIAL: 1 think --
Q Enemy combatants -- Iragi soldiers are enemy combatants under international law.

SR. JUSTICE OFFICIAL: That'sright. They have been determined -- the a Qaeda there have
been determined --

Q No--

SR. JUSTICE OFFICIAL: Well, let me just go one step at atime. The al Qaeda there have been
determined not to have POW status because al Qaedais aterrorist organization, it's not a state party to
the Geneva Conventions. They can't have POW status under the Geneva Conventions. In addition,
because they didn't comply with the requirements for lawful belligerency, that they were unlawful or
illegal combatants or belligerents, yes. Taliban similarly; that because they did not comply with the four
requirements under Article 4 of the Geneva Convention on prisoners of war, that they do not have POW
status under the Geneva Conventions. And yes, they areillegal or unlawful combatants.

But that -- | don't see, then, where you're getting to something --

Q Isthat not the basis on which you can keep them for along time? If they were not unlawful
combatants, after the war ends, you have to release them.

SR. JUSTICE OFFICIAL: WEell no. Okay, here's-- | think | understand where you're going.
Andthisis-- let metry to clarify this.

An enemy combatant, lawful or unlawful, POW status under Geneva Conventions or not, an
enemy combatant can be held until the end of the conflict. So they could al be held till the end of the
conflict.

If someone is prosecuted for a particular act in the military commission -- for example, one of
the crimes and elements listed in the rules for military commissionsis unlawful belligerency murder.
That is murdering someone while an unlawful belligerent, because unlawful belligerents do not have the
belligerent's privilege to take life on the battlefield.

If oneis prosecuted and convicted for that and sentenced to along term and the war ends before
that term has been served, then yes, he could be detained to serve out that sentence. And that's-- | mean,
that's part of the customary laws of war that would apply. Even under the Geneva Convention system,
it'sclear. Thereisaprovisioninthe GPW that permits someone to be held after the end of the conflict
to finish apenal sentence for some specific crime that he's been charged with.

Q Now, the example with no penal sentence.
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SR. JUSTICE OFFICIAL: Yeah, if there's no sentence --

Q Unlawful combatant --

SR. JUSTICE OFFICIAL: -- and the conflict ends --

Q Andthe conflict ends --

SR. JUSTICE OFFICIAL: --it'smy understanding that at the time that the conflict ends that
those people would be released if they have not been convicted, if there has not been some process
against them.

Q Whenisthefirst review hearing going to be held?

SR. DEFENSE OFFICIAL: | can't giveyou adate.

Q When'sthe soonest if could be?

SR. DEFENSE OFFICIAL: Oh, | honestly -- I'd be speculating at this point. We are putting
together -- literally, I'm attending meetings today -- putting together --

Q Monthsaway from now?

SR. DEFENSE OFFICIAL: No, no, no, no.

Q Daysaway from now?

SR. DEFENSE OFFICIAL: We're talking about weeks.
Q Weeks.

SR. DEFENSE OFFICIAL: Weeks, not months.

Q And how many detainees are there right now? How many detainees are there right now at
GTMOQO?

SR. DEFENSE OFFICIAL: Just under -- | think it was 595. Just under 600.
Q Isthat including the six or is that without the six?
SR. DEFENSE OFFICIAL: That, | believe, includes the six.

Q Five (hundred) ninety-five and six.
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SR. DEFENSE OFFICIAL: Right.
Q Andyou mentioned that there's other rules -- similar rules for Charleston.
SR. DEFENSE OFFICIAL: Right.

Q  Will there be similar rules -- forgetting Iraq penal facilities for the moment, for Diego
Garcia and other --

SR. DEFENSE OFFICIAL: No --
Q No?
SR. DEFENSE OFFICIAL: Just for the United States and for GTMO.

Q Can|l go back to what Pam was asking about, the reasoning for this review panel? Was
there any, for lack of abetter term, pressure put on DOD from Amnesty International or Red Crossto
add this layer, or isthisjust something that was developed in the process through --

SR. DEFENSE OFFICIAL: Thisis something that's been in the works for along time. | mean,
the secretary's speech was back in February. But even before then it was something that wasin the
works. It's not something that's of recent vintage and it'sreally, in many ways, a practical benefit to the
department so that we don't have to hold people who are no longer athreat -- that there's actually a
processin place. Somebody is going to take responsibility and say I'm going to review all the evidence
with respect to this person, and this person is no longer athreat to the United States and can either be
released or can be transferred to his home country.

Q Giventhat thereis, as we've been discussing, an interagency process already and there's a
military commissions process, | mean, isn't this essentially arather expensive public relations exercise to
take some heat out of the political row around this?

SR. DEFENSE OFFICIAL: No, it's actually to make -- to focus the inquiry on the threat as
opposed to -- the interagency process has alot of different componentsto it, and it's threat, there's
intelligence, there are assessments of, for example, whether a person would be eligible for a military
commission. Thisfocus of thisinquiry is strictly on whether the person continues to constitute a threat.
After he's been through all of the other screening processes that are in place and is -- adecision has been
made that that person should stay at GTMO. On aregular interval, that decision will be reevaluated, and
through this review board a decision will be made as to whether or not that person should continue to
stay in U.S. custody or it's safe to release them.

STAFF. Sir, there's a gentleman way in the back there that's trying to get your attention.
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Q | wanted to make sure | understood something that you had mentioned earlier. Do |
understand you that you might consider or are considering releasing redacted transcripts of these
proceedings?

SR. DEFENSE OFFICIAL: That hasn't been decided. What has been decided is that there will
-- because of the classified information that will be discussed, that there would not be public access to
the proceedings or to the raw transcripts. Asto what's done with it after that, that just hasn't been
decided in implementing.

Q Andagain, just to be clear, what's the rationale for not at |east releasing the fact that, you
know, a detainee is under review or has been released or has been reviewed and his release has been
denied; just the fact that you took alook at the guy and said yes or no?

SR. DEFENSE OFFICIAL: Right. | mean, it's something that we have decided for security
reasons. So we are not going to -- it could be reconsidered. These -- asyou will seein the text of the
order, these can be amended by the secretary as we go forward. And as they're implemented we're going
to have to -- there are alot of questions that are going to have to be resolved -- many of them have been
raised here -- in implementing the procedures and fine-tuning it. That can be reassessed.

Q Sir,canl just clarify something from earlier? Everyone -- | think | misunderstood
something earlier in my line of questioning. Everyone that's going to be going through this will have
already been through a process to determine whether or not they should be being held down there,
whether or not they are athreat.

SR. DEFENSE OFFICIAL: Right.

Q Haseveryone down there been through that yet? Has there been a determination made,
everyone's been scrutinized?

SR. DEFENSE OFFICIAL: Yes.

Q Soeveryone who's down there now has been through an administrative process and has
been determined to be athreat, and that's the point at which they come through this?

SR. DEFENSE OFFICIAL: WEéll, they're been through the process, and it's described in detail in
the order, the process that they have gone through from the point of capture on the battlefield to the
decision whether to transfer them to Guantanamo, their arrival at Guantanamo, even while they're at
Guantanamo, the interagency process. Once they've been through all those procedures, which are --
they're -- the reviews are done for different reasons. There'saninitial determination, you know, at the
battlefield capture: |s this someone who should be transferred to Guantanamo?

Once they've been through all those processes, and we -- a decision has been made that this
person is athreat to the United States and should remain at Guantanamo, these procedures are now in
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place, so that on an annual basis -- even though, as my colleague has pointed out, under the law of war,
we're not required to do so, on an annual basis we will review each detainee and determine whether or
not that detainee continues to be a threat to the United States.

Q Thisis Charles Manson comes and sits down in front of three people, and they decide,
"WEell, isthis guy still nuts, or is he cleaned up and ready to go back out in society" --

SR. DEFENSE OFFICIAL: Whether he -- whether that detainee is athreat to the United States
and its allies.

Q Okay.

Q Onthetreatment of detainees, asyou know, Senator Leahy has asked DOD to supply
videotapes, which apparently exist, of how guards have treated -- handled detainees in various
situations. How is DOD going to respond to that? Do you know?

STAFF. The question isreally beyond the scope of what we're here for today with respect to
administrative procedures. So with that, if there is anything else that's really burning, and | don't see any
hands up, let'scall it -- let'swrap it up.

Q Just onereal quick one, | guess.

STAFF: On administrative procedures?

Q  Just on the procedures, yes.

STAFF: (Inaudible) -- go ahead.

Q Thethree officers -- are those officers going to be brought in from the United States? Are
those three officers who are based down in Guantanamo Bay?

SR. DEFENSE OFFICIAL: The officerswill be selected by the designated civilian official. It's
the senior -- senior political appointee will oversee the process. He will select the members of the board,
and they could come from anywhere within the United States military.

Q Allright. Thank you.

Q Thank you.
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